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WASHINGTON, D.C. 20554
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Honorable Bob Graham F‘EE()EEI\/EE[)
United States Senator

Post Office Box 3050 FEB 2 5 1993
Tallahassee, FL 32315

. FEDERAL COMMUNICATIONS COMMISSION

Dear Senator Graham: OFFICE OF THE SECRETARY

Thank you for your letter on behalf of Werner W. Haardt, Chairman, Cable
Television Committee, Greater Naples Civic Associatjbn (GNCA), Naples,
Florida.

Your constituent's comments in MM Docket 92-266,/concerning cable rates, have
been placed in the record of this proc€eding.

Sincerely,
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Chief, Mass Media Bureau
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REMARKS: Respond to the attention of Sharon McLanahan
the Tallahassee, FL office.
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qu Graham

United States Senate /ﬁ’ﬁ\)
Washington, D.C. (\/ \)\
Date_ / /s 7/Z3.

Federal Communications Commission
Office of Congressional Affairs

Room 808, 1919 M Street
Washington, D.C. 20554

Enclosed 1s a letter from one of my constituents who has concerns
which come under the jurisdiction of your agency.

I would appreciate your reviewing this situation and providing me
with an appropriate response. Please direct your reply to:

Sharon MclLanahan

Office of Senator Bob Graham
Post Office Box 3050
Tallahassee, FL 32315

904/422-6100
Your cooperation and assistance are appreciated.
With kind regards,
Sincerely,

g Yol ON

United States Senator

Constituent’s Name:

Me. Werner Haardt
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GREATER NAPLES CIVIC ASSOCIATYON

378 Goodlette Road S.
Naples, FL 33940

T@®: Jeremy Bronson, Office of Senator Bob Graham

FAX: 202 224-2237

FROM: Greater Naples Civic Association
FAX: 261-0071

TAL NUMBER OF PAGES TRANSMITTED: E?

P

CiHHENTS: PLEASE CALL 813 262-2424 IF THIS TRANSMITTAL IS NOT
PROPERLY RECEIVED. '

Jeremy,

The FCC is proposing to adopt the "benchmark™ method of
sétting rates for cable television. This will not accomplish
what the Congress intended. Please aske# Senator Graham to
favor the return on investment method. Please see attached.

Thankse,
Duke Haardt

Chairman . .
Cable Television Comm,




e b v s e At e ¢ 1 mtwamtt  ant

D_nRro

In the matter of

0% ~tr_2g

" JAN 18 '93 89:28 GNCA g82 Pa2

- . : }z;:

GREATER NAPLES CIVIC ASSOCIATYON
378 Goodlatte Rosd South K
Naples, Florida 33940 1

RESPONSE TO NOTICE OF PROPOSED RULERMAKING :
FEDERAL COMMUNICATIONS COMMISSION

mplementation of

ections of the Cable
elevision Consumer
rotection and Competition
ct of 1992

MM Docket 92-266

o Tamad el fnd St Sawd St

BACKGROUND

he Greater Naples Civic Association (GNCA) is an
ndependent, non-profit research and community action
roupr with 660 members in the greater Naples, Florida,
rea. It was established in 1926. Since cable telev1slon
ag introduced in the Naples area in the late 19607s,"

CA has been a citizens?! advocate.

OVERVIEW

NCA sees cable television much like any other local
overnment contractor. Cable television provides a
ervice on behalf of government, for which local
avernment is responsible. Local government provides

he means (rights of way), the authority (franchise) and
he howmes passed {(residents) for cable television to :
unction. Local government must have the authority

a control its local cable television franchisee,
ncluding flexibility for rate regulation.

he federal government's involvement in local government ‘B
uthority is unfortunate and has proven to be highly
etrimental to communities.

ncluding an 8.5% increase announced by the Naples area
able operator to be implemented February 1, 1998, rates
ill have increased 151% for the preferred basic and 165%
or additional outlets since de-regulation in 1986. The
atest incraease was announced after the effective date uf
he Cable Act of 1992,

?ahle subscribere are required to subscribe to either 15
thannels at $16.43 ($1.37 per channel per month) or 49 .,
thannels for $24.20. Most of the significantly—viewed ;

patellite channels formerly within the 24 channels '
in 1985 (mostly between channels 2 through 13) have been
Histributed throughout the preferred basic serv1ce

i
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cdreating a "forced upgrade” situation.

The gso-called "bulk rate” agreements have been disastrous
tio our community with multi-family rates now in effect

s low as $4.95 per month per unit for cable service
ackages for which single-family residents pay over $30 -
er month. Local governments need the authority to

ssure that a cable operator does not use single-family
ervice revenues to offset losses in the multi-family
arket.

o cal governments have been unable to respond to either

4h rate or channel-lineup issues. Cable television is

rimarily a local issue. Therefore, maximum authority
rmitted under The 1992 Cable Act should be restored te

ccal gaveroment. P

SUMMARY OF POSITIONS ON FCC PROPOSALS

Effective Competition--GNCA agrees with FCC's position

] that local government be the authority to determine
the existence or non—-existence of "effective
competition.”

n~-GNCA agrees with the
FCC’s proposed procedures for franchise authority
certification,

Regulation Basic Service Tier—--GNCA disagrees with

the FCC’s proposed position to regulate basic
service tiers by the "benchmarking" method,
utilizing existing industry data to determine

the "benchmark." GNCA believes that industry

data is inadequate because of lack of any sxgnxflcant,
mature "effective competition™ in the United States’
and there are too many local variables for
"benchmarking” to be an mccurate and appropriate
method. GNCA instead proposzes the return-on-
investment method, identifying appropriate and
reasaonable revenues, expensef and a rate or rates
which provides a reasonable profit. There is
considerable governmental experience regulating
public utilities including benchmarks on profit
levels from those industries whether they be
telephone, electric, water and sewer or natural

gas. We alsgo urge rate rollback authority be granted
local governmment, with additional authorlty to order
rate refunds for excessive charges since the effectlve
date of The Cable Act of 1992 in December, 1992

Regulation of Expanded Service Tiers—--GNCA disagrees
with the FCC's proposed position of the "benchmarking"

method on the same grounds enumerated above., We
also urge the FCC to include in its rules the
authority far rate rollback and rate refunds for
excessive charges gince the effective date of The
Cable Act of 1992.

2
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GNCA POSYTIONS

EFFECTIVE COMPETITION

ake the determinstion as to whether or not effective
ompetition exists reasonable.

FRANCHISE AUTHORITY CERTIFICATION

4 e find the FCC proposed rule that franchise authorities
e find reasonable the FCC proposed rule on franchise

uthorxty certification. The FCC's proposed safeguard that

he franchise authority must file its intent with the
ranchise holder provides for the opportunity for filing

£ objections by the franchise holder. GNCA would also:
uggest that the franchise authority be required to
uthorize the filing with the FCC in a public meeting at

Thlch time public comments must be heard.

REGULATIONS GOVERNING RATES OF THE BASIC SERVICE TIER%

ethodology for determining rates on the basic service
jer. In doing so, we express concern over the FCC's
roposed "benchmarklng." The concept of "benchmarking" is
ne that we think is difficult if not impossible to
&gtablish in cable.

% CA supports a return-on-investment (cost-of-serﬁiCe)

It has several inherent problems:

1. Benchmarking would depend upon an identifiable, bona :
fide competitive rate. The coppetition that has
existed in the cable industry has not been bona fide
competition because of several factors:

i

1 a. There are few mature overbuilds which encompass
the entire franchise area. Overbuilds tend. to

| be in the high penetration, densely populated

| areas. Almost all overbuilds in Florida have

\ been purchased by the originally-franchised .

E cable operator and been discontinued. Municipal

i systems use low-interest bond money, do not pay

franchise fees and use shared facilities paid for

by taxes. Therefore, the rates municipal systems

charge are not rates set by the competitive market.

i i h. MMDS egystems are concentrated in urban areag.
Few are mature and none offer the channel
gelection of traditional cable. MNMDS also does
not offer the convenience of cable in reception
of "off air channels.” DBS has not had any
substantial effect on the cable market,

c. Cable competitors have not been able to acquire
programming on a truly competitive basis.
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d. Basic service has not been the object of . :
competition, Typically, satellite channels have
been the appeal to the subscriber.

. "Benchmarking” does not account for the fact that
most cable programmers are owned by cable operators.
Some cable programming costs with our cable operator:
have increased over 500% in the past five years. Cable
programmers have become involved in "bidding wars”
with brosdcasters. The net result is consumers
are now paying for programs they used to see
on broadcast channels for free, i.e. NFL football,
Admittedly, this issue is more pertinent in the
discussion of the additional tier regulation bat
applies to the basic tier regulation as well,
Regulators, in order to determine the appropriate rate,
pust have the authority to determine if the costs are
reasonable, i.e. programming costs, The major] cable
companlcs who own cable programmers could decifle if
they can’t make the profit they want in offering cable
service they will make in cable programming. It is
interesting to note that cable programmers advertising
revenues have substantially increased while their rates
to the cable systems have also dramatically increased.

—————r

. We do not see how "benchmarking” could take into
ccount the many factors which should provide for
ifferences in rates based upon local operating
¢onditions:

a, penetration levels and homes per mile

b. advertising revenues and other saurces of

i additional revenues such as pay per view,

i pay televigion, telecommunicationsg servxces,
tower rent, etc.

c. the age of the cable system

d. overall channel capacity and amenities af the
cable system

How does "benchmarking" differentiate by rates a
community which wants a state—of-the-~art 550 mhsz

two-way fibex optics system while another i=s SatlstEd
with a 300 mhe, older coaxial system?

4. How will "benchmarking® address rate roll backs?
Our cable operator is imposing an 8.5% increase

after the effective date of the statute and only
65 days before the rules go into effect. Rate
roll backs must be addressed in any formula.

5. "Benchmarking® does not define reasonable profit as
required by the statute. Reasonable profit implies

NAfr A
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that the cost of operation is identified and applied
to some defined standard., What is that standard

under the benchmark rates? :

. About 40% of the Naples area system is comprised of
multi-family subscribers, many of whom have been
granted deeply*dlscounted rates, resulting from

so-called “"competition" when SMATV operators enteredl
the market. These rates are far below the single
family rate--$4.95 compared for expanded service

with two outlets compared to the same level of

gservice for single-family subscribers at $30

per month. We believe the multi-family units on
discounted rates are being subhsidized by sxngle*fanlly
units. This is not an uncommon situation wherein SMATV

1 operators, free of regulation and the burden of -

serving less dense areas, have caused 81gn1flcant

disruption in fairness in pricing between types of
subscribers. How will "benchmarking” address -

| this unique market condition? Basic service alone is

rarely if ever offered by SMATV operators. Therefore,

will reliable data be available on bagic service
charges? The Cable Act requires "a cable operator
gshall have a rate structure, for the provision of cable

i service, that is uniform through-out the geographic '

, area." How is the FCC’s benchmark rate going to'address

a uniform rate without considering rate of return? How

will the benchmark rate protect the cable’ subscriberi

from cross subsidies between classes of subscribers?’’

Local governments need the authority to keep cable

operators from cross subsidizing classes of services.

eins i o s e amas s i—m e S ke e
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%. How is "benchmarking" going to develop a fair atandard
i for additional outlets? Additional outlets have little
| or no overhead. Yet prices for additional outlets have
i substantially increaged gince deé-regulation, 165% in:
] the Naples area. A return-of-investment method’ could
! pinpoint the cost of additional outlets and develop an
{ appropriate rate.
ile the statute establishes a worthwhile goal of

etting rates as if the system were subject to "effective

ompetition,™ we do not feel that this goal is achievable
From existing industry data. )

Adnlttedly, the statute requires that the FCC develop
tules that reduce burdens on cable operators, franchlslng
uthorities, the FCC and consumers, we do not believe
ongress intended that the ease of regulation lnterfere

ith its effectiveness.

¥We urge the FCC to keep in mind that local governments
igsually own utility systems. They consistently conduct'.

rate analyses using return-on-investment type procedures,
pxcluding the profit factor, to set utility rates. Thisg
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rocess is required by bond covenants and usually
rformed by consulting rate specialists.

ommisgioners should also keep in mind that consumers

re already paying for regulatory efforts of local
overnments through franchise fees. Frankly, since

ate de~regulation in 1986, local governments have enJoyed
windfall because the regulatory requirements were

ignificantly reduced but the franchise fees were! not 1d
Uur area.

e do suggest that the FCC could simplify the process of
eturn on investment by establishing the process and
actors thereof which are usually the bagis of dlg-
greement.,. We recognize the FCC has proposed Btandard
ccounting methods.

In conclusion, local governments which want to usé the
eturn on investment should not be precluded from -doing!

o by FCC regulations. If the FCC adopts a "benchmarklns
rocess, GNCA suggests that the PCC sallow local
overnments or cable operators to opt for the cost—of—
ervice {return on investment) methad to validate:or
nvalidate the benchmark rate. This does not 1mp1y we
&gree with the benchmark rate process. GNCA does not.

REGULATION OF UNREASONABLE RATES

r position and many of our arguments against beachmark
ates for hasic cable service regulation also app;y to the
C's requirement to regulate unreasonable rateg., Our
dditional comments include: .

1. The Cable Act not only requires that the FEC
congider charges for similar services by other .
systems and history of rates but alsa the overhead
cosgts and incomes from other sources. We guestion
how "benchmarking" can address the particular ;
situation in each franchise area without cénsider=
ing total revenues, total expenses and a reason—:
able profit. We argue that the FCC will bé unable
to determine the "reasonableness™ of the tier rate
or rates without considering the income, overhead
and profit levels from non-regulated serviées
offered by the cable operator such as pay—per-V1ew,
pay television and advertising. The FCC should
keep in mind that cable is on the verge of-a o
gignificant entry into additional tele-~
communication services using existing cable
television plants. How will "“benchmarking®
protect cable subscribers from cross- subsxdxzat;on’
Only a rate-of-return process can accomplibh that.

2. While we understand the FCC's concern aboui ‘
consumers’ ability to file a complaint if rate- -

Q1L 2IIRtANT Nt1—-129_- Q2 NO."577Nars B
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ner
Chairman
Cable Television Committee

ireater Naples Civic Associetion . :
78 Goodlette Road South : ;
Naples, FL 33940 '
B13 262-2424

of~return (cost of service) procedures were
adopted, we sBuggest that thies can remedied by
requiring that cable operators be obllgatea to
provide the required data to local franchisge
authorities and those authorities be required to.
reasonably aggist in filing the complaint.:

We do not find any appropriate justificatién forE
restraint of release of financial information by :

the cable operator to the franchise authority. The’

mere fact that the cable operator is regulated
indicates there is no significant conpetltion.
Therefore, the proprietary argument is not a valid
one. This disclosure should include rates paid to

programmers to protect consumers from unreasonable '

pProgrammer rates, the majority of which arse
owned, at least in part, by cable operatorg.
Most cable franchises already have requirehments
for financial statement disclosure.

We agree with the FCC proposal that it does have
the authority to rollback ratesg, regardless of ‘
when those rates were adopted. However, wé disa-
gree that the FCC does not have the authority to
require rate refunds for rate increases adopted '
before rate regulations were adopted,. The' FCC
has the authority to require rate refunds from
increases adopted after the effective date of

the Act *

Any and all regulation and data collection
should be by franchise, or in the event franchise

authorities have created a consortium, by that
unit. '

. Haard
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